«

ITGFT T FrTery
. Office of the Commissioner
HART SHTHET, JTTel IEHCIAE, AFATTT 7
Central GST, Appeals Ahmedabad Commissionerate %
SIS $1aeT, TToied AT, 3FaTaTs), HgACEIG-380015 GHTﬂT&
GST Bhavan, Ambawadi, Ahmedabad—380015 o
Phone: 079-26305065 - Fax: 079-26305136
E-Mail : commrappll-cexamd@nic.in
Website : www.cgstappealahmedabad.gov.in

By SPEED POST
DIN:- 20231264SW000000B226

(%) | wreer deat/ File No. GAPPL/COM/STP/932/2023-APPEAL / 9183~ So—
@ M FERTRAR | MEXCUS-003-A
®) | Order-In-Appeal No. and Date - -003-APP-138/2023-24 and 29.11.2023
m i R et / ofY T S, emgew (erftew)

Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

ST 0y Y Revien / |
(%) : 05.12.2023

Date of issue

Arising out of Order-In-Original No. KLL DIV/ST/YOGENDRA SINGH RAWAT/156/22-23
(¥) | dated 30.11.2022 passed by the Assistant Commissioner, CGST, Division -Kalol,
Gandhinagar Commissionerate

rETCrRll 1 A7 S el M/s Meraji Nathaji Vanzara, Village & Post — Jethla,
(&) | Name and Address of the

Appellant Taluka — Kalol, Gandhinagar, Gujarat-382721

FE, A RF 5 AT & AT SATHT HEAT § ¥ I8 9 QY H T FnfRafa A= sarg T wem
ST T TTer 37eraT YAETor SITaa og X 6ol §, SieT T U Siraer  fas g1 9 gl

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

AT TCHIE & GO e

Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one Warehouse to anothe’g,dur\;’lh the course
.C‘

warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such

order is passed by the Commissioner (Appeals) on or after, the date appointed under

Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  Fws SwTaw goF aiafam, 1944 #TRT 35-41/35-3 & favra:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadﬁgl_i_g'a;tiin form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rulesy Q'Qggiv(agrd\ shall be
accompanied against (ome which at least should be ac eﬁp‘“"ﬁeq‘b&@é fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of df, oo pénalty Yads
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac rg&p el
crossed bank draft in favour of Asstt. Registar of a branc
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) FEETET g A WAT 1970 TAT HOIET T aggEt -1 F siwia Fuiia By oqur s
ST AT Faenayr FATRARY [Frofae yrfderdt 3 areer & & weis & U IR € 6.50 49 7 =
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One copy of application or 0O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in

the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  EIHT I, Hrald IeaTa e Ud Saree ey wrarteemr () v afa srdier & wrae
# sderd T (Demand) TF &€ (Penalty) HT 10% Td ST HTAT AT g1 FIetiieh, Si&eHad I& ST
10 € TIT gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For -an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to.be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken,
(iiify amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) waﬁ&r%qﬁmm%waaﬁwawmmmﬁaﬁﬂﬁﬁﬁmm
L F 10% FTAT U X ST et avs faaied gf aa ave & 10% wﬂﬁmwﬁr%l
In view of above, an appeal against this order shall lie befg‘;ﬂm e-Tribunal on

payment of 10% of the duty demanded where duty or duty and peg\alﬁ}are Q\Hlspute,
or penalty, where penalty alone is in dispute.” 57
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F. No. GAPPL/COM/STP/932/2023

3TTRRT 3MeR ORDER-IN-APPEAL

The present appéal has been filed by M/s Meraji Nathaji Vanzara, Village &
Post — Jethlaj, Taluka — Kalbl, Gandhinagar, Gujarat-382721 [hereinaftér referred to
as “the appellant”] against Order in QOriginal No. KLL DIV/ST/YOGENDRA SINGH
RAWAT/156/22-23 dated 30.1 14.2022 [hereinafter referred to as “the impugned
order”] passed by the Assistant Commissioner, CGST, Division-Kalol,
Commissionerate-Gandhinagar _[heréinafter referred to as “the adjudicating

authority”].

2. Briefly stated, the facts of the case are that the appellant were holding Service
Tax Registration no. ACMPY6203AST001, were ‘engaged in providing Sefvices
under the category of ‘Manpower Recruitment/Supply Agency Service’. As per
information received from the Income Tax Depaftment, it was observed that during
the period F.Y. 2015-16 & F.Y. 2016-17, the appellant had declared less the gross
value of Sale of Services in ST-3 returns than thg gross value of Sale of Services in
Income Tax Returns / TDS Returns. Accofdingly, in order to verify the said
discrepancy, email letters dated 12.06.2020 & 16.06.2020 were issued to the
appellant for submission of documents viz. Balance Sheet, P&L A/c, ITR, 26AS &
Service Ledger for F.Y. 2015-16 & F.Y. 2016-17, but no reply was submitted.
Howe{/el', the jurisdictional officers considered that the services provided by the
appellant during the relevant period were taxable under Section 65 B (44) of the
Finance Act, 1994 and the Service Tax liability were determined on the differential
value of ‘Sales of Services’ under Sales/Gross Receipts from Services (Value from

ITR) / Form 26AS & ST-3 as details below :

Sr. | Period Differential Taxable Value as | Rate of Service | Service Tax
No. | (F.Y.) per ITR & ST-3 (in Rs.) Tax incl. Cess | liability to be
. demanded (in Rs.)
1. | 2015-16 22,84,233/- 15% 3,42,635/-
2016-17 25,36,740/- 15% 3,80,511/-
Total Service Tax to be paid 7,23,146/-
3. The appellant was issued Show Cause  Notice No.

GEXCOM/SCN/ST/1277/2020-CGST-DIV-KLL-COMMRTE-GANDHINAGAR

dated 21.10.2020 (in short SCN) proposing to demand and recover Service Tax

amounting to Rs.7,23,146/- under proviso to Section 78;?:@57&13:Einance Act, 1994
'fhm '\.\;
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along with interest under Section 75 of the Act. The SCN also proposed impbsi_tion of
penalty under Section 70 and Section 78 of the Finance Act, 1994.

4. Thé SCN was adjudicated vide the impugned order wherein :

e Service Tax demand of Rs.7,23, 146/- was confirmed under Section 73(1) of the
Finance Act, 1994 alongw1th interest under Section 75 of the Finance Act, 1994.

e Penalty of Rs.80,000/- was imposed under Sectlon 70 of the Finance Act, 1994.

o Penalty of Rs.7,23,146/- was imposed under Section 78 (1) of the Finance
Act,1994 with option for reduced penalty in terms of clause (ii).

5. . Aggrieved by the impugned order, the appellant has preferred this appeal on

~ following grounds:

> The appellant is engagéd in supply of send, Kapchi, etc. and transportation of
the same. The Appellant is having Service Tax Registration No.
ACMPV6203AST001 for their PAN ACMPV6203A.

» The Appellant contended that show cause notice was issued only on the basis
of ITR filed by the Appellant aﬁd obtained by the department was without any
verification with regard to consideration received towards the activities
declared in the ITR as to whether the same is taxable service under the
prbvisions of the Finance act,1994 and rules made there under. Such show
cause notice has to be considered as non-est and void itself. However, in-spite
of the categorically. explained by the Appellant along with documents, that
none of the activities carried out by the Appellant was taxable or not attracts
service tax in terms of various provisions of the Finance Act, Rules made there
under and various notiﬂéations issued in this regard, the adjudicating authority
have confirmed such non-est show cause notice vide impugned order is not

sustainable under the law.

» The Appellant submitted that during the period 2015-16 and 2016-17, they
‘were engaged in the activities of trading of goods falls ﬁnder Negative lists
clause (e) of Section 66D, Transportation of Goods by road on which service
tax is exempted as per section 66D(p)(1) of the Finance Act, 1994, and

provisions of Labour service which was well belo
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F. No. GAPPL/COM/STP/932/2023

of 10 Lakhs as contemplated in Notification No.33/2012-ST. This being the
case the Appellant is not liable to pay service tax as demanded in the impugned

show cause notice.

As against the Appellant’s contention, in para 19.1 of the impugned order it is
observed by the adjudicating authority that the Appellant has not clubbed their
other income received under the head/Section 194C of the Income tax Act,.
(Contract Income). Had it been clubbed all Income together, they were not
eligible to claim the benefit of threshold exemption limit. The Appellant has
shown income in three different heads (Trading, Labour & Transport) just to
evade payment of service tax. That from the perusal of 26AS for F. Y. 2014-
15, it comes on records that their total income was Rs.40,70,010/- which is
more than exemption limit of Rs.10 Lakhs as provided under the law and
provisien. From the submission of the documents, it comes on record that the
Appellant had supplied their material/goods to gather with labours to the
service recipients and income earned from them was shown in different
categories/heads so as to avail benefit of exemption under notification

No.33/2012-ST which stipulates what comprises of the aggregate value.

In para 19.2 it was further noted by the adjudicating authority that since the
. service provided under the category of 194C cannot be considered in different
heads to the same service recipient and therefore, they are liable to pay service

tax as determined and demanded in the show cause notice.

In para 19.3 it is further observed by the adjudicating authority that “it is
pertinent to mention that the payment received towards the gross amount
charged/received under TDS Section 194C read with Section 69 of the Said
Finance Act, for which the person liable for paying service tax as specified
under sub section (2) of Section 68 of the said Finance Act read with Servz'cé
Tax Rules, 1994 shall be taken into account. Thus I find that the noticee is

liable to pay service tax which was not paid.

Based on the aforesaid observation the adjudicating authority has confirmed

show case notice against the Appellant. The aforesaid observations of the

s
i

. - 5 '.-.‘—:-\ ",
adjudicating authority are refuted by the Appella fgjééf‘égofi’@al‘ly as under.
e X

=
RN
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> The Appellant contended that the Income of Rs.1,17,995/- and Rs. 6,80,376/-
earned towards Trading of Sand/Stone and Brick during the year 2015-16- and |
2016-17 is not liable to tax in terms of clause (¢) of Section 66D. In support of |
the same the Appellant have provided specimen Invoices. However, in this
regard in para 18.1 of the impugned order the adjudicating authority observed
that the Appellant could not submit any valid documents sﬁch as VAT
Invoice/TIN No.etc. The said findings of the adjudicating authority are not
correct. The Appellant have reason to say so as such documents were never
been asked from the Appellant. Had the same would have been asked the

Appéllant'would have provided sufficient explanation in this regard.

> As submitted above the entire demand is no sustainable on merit as well as on
the grounds of limitation' the confirmation of such demand in the impugned
order is not sustainable and liable to be set aside, no interest is payable by the

Appellant.

> From the grounds submitted above it will transpires that non of the Income of
the Appellant is liable to service tax, the Appellant have not declared the said
Income in their ST-3 returns, and thereby not violated any of the provisions not
violated the provision of section 70 of the Finance Act,1994 read with Rule 7
of the Service Tax Rules, 1994; not violated the provision of Section 63 read
with Rules 6 of the Service Tax Rules, 1994 as alleged in the_show cause

~ notice and uphold in the impugned order.

> Accordingly, it is contended by the Appellant that penalty of Rs.80,000/-
imposed under section 70 and Penalty of Rs. 7,23,146/- imposed under Section
78 of the Finance Act, 1994 in the impugned order is factually incorrect and

'~ legally not sustainable under the law.

6.  Personal Hearing in the case was held on 11.09.2023. Shri Pravin Dhandharia,
Chartered Accountant, appeared for personal hearing on behalf of the appellant. He
reiterated submissions made in the appeal memorandum. He submitted that the
appellant earned income from sale of bricks, sand, stone, tranqurtation and lgbour.

The income from sales falls under negative list and is under VAT law. The remaining

income from supply of labour is less than 10 lakhs and is __c—::}igible for threshold

T 8 i .
)

)
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F. No. GAPPL/COM/STP/932/2023

disputed by adjudicating authority however, the demand was confirmed on pretext

that income under three heads should be considered as single income due to TDS

deducted under section 194C of IT-Act. Therefore, h¢ requested to set aside t_he

impugned order.

6.1 On account of change in appellate authority personal hearing was again
scheduled on 12.10.2023. Shri Pravin Dhandharia, Chartered Accountant, appeared
for personal hearing on behalf of the appellant. He reiterated the contents of the
written submission and requested to allow their appeal. He also submitted additional

submission dated 14.09.2023.

7. T have carefully gone through the facts of the case available on record, grounds

of appeal in the appeal memorandum, oral submission & additional submission made
during personal hearing, the impugned order passed by the adjudicating authority and
other case records. The issue before me for decision in the present appeal is whether
the demand of service tax amounting to Rs.7,23,146/- confirmed under proviso to
Section 73(1) of Finance Act, 1994 alongwith interest, and penalties vide the
impugned order passed by the adjudicating authority in the facts and circumstances of
the case is legal and proper or otherwise. The demand pertains to the period of F.Y.
2015-16 & F.Y. 2016-17.

8. | From the submissions made by the appellant it is observed that the appellant is
a Proprietorship firm & registered with the Service Tax department and engaged in
providing services by way of ‘Transportation of .Goods’ i.e. Waste/Reti and
‘Manpower Supply/ Labour Supply’ during the period F.Y. 2015-16 & F.Y. 2016-17.

They have claimed that their service income stands exempted from Service Tax as

details below :

Particulars of income 2015-16 2016-17 Remarks

Sales of Bricks/Sand/Stone | 1,17,995/- 6,80,376/- VAT law applicable
Labour Income 5,50,000/- 7,50,000/- Threshold Exemption (SSP)
Traﬁspoftation Income 19,79,272/-. 10,60,900/- Service Tax is not

applicable on the
transpiration of Waste/Reti
.as per Section 66D(p)(i) of
the Finance Act, 1994

Total 26,47,267/- 24,91,276/-

0. On going through the contention of the appella 4@( In the matter of

Sales of Bricks/Sand/Stone, the appellant has subml El;thess p £ oice of sales of
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Bricks to the appellate authority, which does not attract Service Tax in terms of
clause (e) of Section 66D of the Finance Act, 1994. (ii) In the matter of Labour
Income, the appellant has submitted the invoice issued to the Sal Institute of
Technology and the labour inéome remains under the basic threshold limit exemption
under notiﬁcaﬁon No.33/2012-ST. (iii) In the matter of Transportation income, the
appellant has submitted sample invoices of transportation of Reti/waste which is
exempted under Section 66D'(p)(i)‘ of the Finance Act, 1994, In support of their claim,
they also submitted CA’s Certificate dated 23..1 1.2023 mentioning that this certificate

has been given on the basis of books of accounts of the appellant for the period F.Y.
2014-15 to 2016-17.

10. 1 find that the CA’s Certificate, sample invoices stands as conclusive
documentary evidence in support of appellant’s contention. In view of above

discussions, I am of the considered view that the income of the appellant of Rs.
48,99,743/- during the relevant periéd is not to be considered as a taxable value under
Qervice Tax. Therefore, the demand of Service Tax amounting to Rs.7,23,146/-
confirmed vide the impugned order fails to sustain on merits. As the demand of

service tax fails to sustain, question of interest and penalty does not arise.

11. Acéordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed.

b aadigRT s @ TS erdid o1 RTeRT SIRIad aXit ¥ Rpar e |

The appeal filed by the appellant stands disposed off in above terms.
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By REGD/SPEED POST A/D

To, .

M/s Meraji Nathaji Vanzara,
Village & Post — Jethlaj,
Taluka — Kalol, Gandhinagar,
Gujarat-382721.

Copy to :

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and. Central Excise, Gandhinagar.

3. The Assistant Commisisoner, CGST & CEX, Kalol Division, Gandhinagar
Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of

A on website.
y Guard file.

6.  PAFile.
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